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SAID DIRECTLY 
1. Is my company permitted to continue delivering and assembling/installing furniture, appliances and 
similar items under various shelter in place orders from state, county and potentially federal 
authorities? YES

2. Basis: Federal Critical Infrastructure Sector guidelines and state/county essential services orders 
which authorize continued operation for the transportation, supply chain, delivery and commercial 
sectors of the economy. 

3. If we do not deliver critical supplies like medical or manufacturing, can we still operate and send 
trucks on the road? Yes. The authorizations are not limited to emergency medical supplies of 
manufacturing, they extend to all goods. Some push back on this may be needed with local authorities 
but the detail in this presentation will assist.

4. May I implement essential steps in order to keep my company operating and protect facilities, 
offices, employees and contractors from infection without concern that I am exercising too much 
control and converting contractors to employees? Yes. This includes infra-red temperature taking and 
questionnaires for entrants and contractors.

4.  Families First and CARES Act Heads Up: This is legislation very well intentioned and needed. 
However, because of the economics of benefits available, workers will be incentivized to stay at home 
and not work. Industrey members should anticipate this issue. 

5. All the above items and additional are addressed in the following pages in detail. 
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Paul Marron founded Marron Lawyers in 1995. The Firm defends Home Delivery 

companies nationally in misclassification of independent contractor class actions and 

regulatory matters. Mr. Marron leads a 9-lawyer team. The Firm has tried to verdict 

wins in court and regulatory misclassification cases for groups as large as 1500 

drivers. Clients in CA, OR, AZ, HI, CO, TX, MO, AL, TN, MI, MN, NY, VA, SC & FL 

have hired the Firm. 

COVID-19: With increasing frequency in the past month, the Firm has assisted 

clients with multiple emergency situations across the country involving distribution 

centers and drivers. The lack of clear standards and focused information was 

profound. The Marron Team has “doubled down” with deep regulatory and legal 

review to provide specific recommendations about the “gathering wave” of situations 

Home Delivery faces throughout the country.  

Visit Mr. Marron's LinkedIn Profile.

Contact: pmarron@marronlaw.com

www.marronlaw.com

(562) 432-7422

3

https://www.linkedin.com/in/paul-marron-690a13b/
mailto:pmarron@marronlaw.com
http://www.marronlaw.com/


CONFIDENTIALITY

This presentation is only for members of the National Home Delivery Association 
(NHDA) and includes advice and discussion focused on the legal interests of the NHDA 
industry.

It is to be used only by members of the NHDA community.

Those who do not fit the above criterion and by intention or inadvertence receive a copy 
of this power point and/or audio recording are not authorized to review, use or 
disseminate it.

Note: The COVID-19 crisis is constantly changing. This includes laws, guidelines and 
regulations. Accordingly, the information provided in this Webinar & PowerPoint will 
change almost daily and should be updated by your company routinely. Marron 
Lawyers provides up to date information and guidance. 
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OVERVIEW: 
The Crisis and the Public Interest

➢Authority for Home Delivery Businesses to Continue 
Operating 

➢Authority to Keep Home Delivery Drivers on the Road

➢Duty of Businesses to Protect Persons from Infection

➢Keep Facility Open Only to Lower-Risk Entrants

➢Enhanced Cleaning and Disinfecting of Facility
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OVERVIEW (Cont’d): 
Managing Risk With Prudent Steps that Protect Employees, 
Contractors, and Customers:

➢Example: Worker displays COVID-19 Symptoms

➢A Person Testing Positive for COVID-19 Entered  Your 
Facility While Possibly Infectious

➢Families First Act (paid sick leave and FMLA)

➢CARES Act (Unemployment benefits for contractors)
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Situation: Media Spotlight on Supply Chain Businesses in 
Coronavirus “Hot Spots”

➢Massive media attention now on supply chain workers, particularly in COVID-19 
“hot spots” who, according to some, are being unreasonably exposed, and potentially 
exposing others, to COVID-19

➢Costco, Amazon, UPS, and FedEx, among others have received negative publicity

➢NHDA members will be subject to similar attacks in coming days

➢Media attention will create pressure for action by regulators

➢Beat excessive regulation and interference by “ordering the house” now
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The Delivery and Logistics Industry’s Crucial Role in Beating 
Coronavirus

➢The industry knows it is uniquely positioned and a crucial part of the solution to 
the COVID-19 crisis

➢By maintaining stable operations with minimal risk of contagion, delivery and 
logistics businesses will continue to fulfill their critical roles and potentially develop 
opportunity out of chaos

➢Home Delivery cannot do this without stable and safe facilities and delivery 
operations
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Legal Authority for Home Delivery Businesses to Continue 
Operating

➢Nationwide restrictions under Shelter-in-Place and Stay-at-Home Public Health 
Orders

➢The two major approaches to these orders exempt transportation, warehouse, 
logistics, shipping and delivery businesses

➢Transportation companies exempt as a “Critical Infrastructure Sector” (e.g., CA, 
CT, IL, MI, OH, PA, LA, Dallas County TX)

➢Transportation as an “essential service” (e.g., NY, NJ, and various counties and 
cities)
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Legal Authority to Keep Home Delivery Vehicles on the Road

➢Authorization Letter: – Provided to drivers to display to law enforcement if 
pulled over:

➢Home Delivery vehicles are critical to operation of an essential business and 
critical infrastructure

➢Transportation & logistics are a CISA critical infrastructure sector

➢Driver is providing services essential to maintaining nation’s supply chain

➢Deliveries are essential to maintaining social distancing  under COVID-19 health 
orders

➢Contact number for Home Delivery company
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Sample 
Authorization 
Letter:
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Managing Risk With Prudent 
Steps That Protect Your 
Company, Employees, 
Contractors, and Customers
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State and Federal Law Hold that Businesses Have a Duty to 
Protect Persons from Infection

➢Section 5(a)(1) of OSHA requires persons be provided a workplace which is free 
from recognized hazards causing or likely to cause death or serious physical harm.

➢States also can act to prevent spread of disease.

➢Standard of care includes duty to warn of potential exposure to infection. 

➢“A person is liable if he negligently exposes another to a contagious or infectious 
disease.”  John B. v. Superior Court (2006) 45 Cal.Rptr. 316, 323-324 (California 
case). 

➢Just as you were thinking – “at least it’s CA, not my state . . .” 
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Liability for negligent transmission of disease has been 
recognized throughout the country for over a century.

➢New Jersey: Earle v. Kuklo, 98 A.2d 107 
(1953) (tuberculosis)

➢New Hampshire: Edwards v. Lamb, 45 
A.480 (1899) (infection from a wound)

➢Wisconsin: Kliegel v. Aitken, 69 N.W. 67 
(1896) (whooping cough)

➢Missouri: Franklin v. Butcher, 129 S.W. 
428 (1910) (smallpox)

➢Alabama: Berner v. Caldwell (Alabama 
Sup.Ct. 1989) (“public policy of the state . . . 
seeks to protect its citizens from infection 
by communicable diseases.”)
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➢New York: Doe v. Roe, 598 N.Y.S.2d 678 
(1993) (liability without visible symptoms if 
defendant had reason to know)

➢Michigan: Doe v. Johnson, 817 F.Supp. 1382 
(1993) (legal duty to protect against negligent 
spread of communicable disease)

➢Texas: In re Commitment of J.S.T., 478 
S.W.3d 856 (2015) (state authority to prevent 
spread of disease, including by committing an 
individual)

➢Tennessee: Hamblen v. Davidson, 50 S.W.3d 
433, 438 (2000) (finding that there is 
agreement “in all the jurisdictions which have 
considered the issue, including Georgia, Ohio, 
Wyoming and Maine)



Emergency Directives Empower Home Delivery to Safeguard 
Your Business, People and Facilities from COVID-19

➢EEOC and CDC have identified COVID-19 as a “direct threat” to workspaces

➢Per CDC and EEOC statements, businesses may act to protect facilities and 
persons from COVID-19

➢The risk of misclassification liability from proactive steps to protect facilities and 
contractors is minimal and far outweighed by evolving government regulations 
combatting the pandemic (“neutral factor”)

➢OSHA, EEOC, CDC  authorize screening for symptoms of COVID-19. Authorized 
under the ADA and HIPAA as well
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A Strong COVID-19 Response Plan

➢A strong COVID-19 Response Plan can provide a firewall against public attacks 
and potential shutdown by government officials, and increase security and 
confidence.

➢Though some rules and procedures in a robust COVID-19 response plan may seem 
strict or burdensome, they can provide a firewall to stabilize your company in an 
extremely uncertain time.

➢Correct COVID-19 policies and procedures can also help to safeguard operations 
and, ultimately, to save lives.
➢Minimizes risk of shut-downs; maintains morale; discourages 

absenteeism
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Risks of Failing to Roll out a Strong COVID-19 Response Plan

➢Shutdown of facilities triggered by exposure or public health order

➢Health consequences for those affected by COVID-19

➢Deliveries Interrupted

➢Loss of employee/contractor confidence and increased absenteeism

➢Negative publicity

➢Above equals Loss of Customers

➢Legal liability
➢A particular concern because of Act of God and pandemic/epidemic exclusions in 

many insurance policies
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Benefits of a Strong COVID-19 Response Plan

➢Facilities stay open, vehicles stay on the road, goods reach their 
destinations

➢Company stabilizes and maintains its business

➢Minimizes costly COVID-19 related unemployment claims

➢Anticipates increasingly demanding customer inquiries re whether 
your company protects them from COVID-19

➢Employees, contractors and consumers will feel safe
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Blueprint for a Strong COVID-19 Response Plan

➢Note: The following are general policies and procedures to deal with 
the current public health crisis. Specific policies and procedures will 
depend on the needs of the facility and each company and should be 
developed in consultation with counsel.
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Blueprint for a Strong COVID-19 Response Plan – Policies and 
Procedures for Entrants

➢Keep Facility Open Only to Lower-Risk Entrants

➢Post Notice of Protective Measures and Consent to Screening

➢Infrared Temperature Screening of Entrants to Facility by 
Thermometer

➢Questioning Entrants re: Symptoms of COVID-19
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Infrared Thermometers & Symptom 
Questioning

➢OSHA, EEOC, CDC Guidelines permit increased supervision of 
independent contractors

➢Infrared thermometer checks on entry to facility 

➢Inquiring about symptoms (cough, fever, shortness of breath, etc.)

➢Requiring a health care provider’s note for return after 
symptoms/quarantine  (availability of providers?)

22



Sample Notice of 
Thermometer 
Check and Other 
Screening 
Procedures:
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Infrared 
Thermometers 
Available via 
Amazon:
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Blueprint for a Strong COVID-19 Response Plan – Policies and 
Procedures for Persons Having COVID-19 Symptoms

➢Procedure to remove persons with COVID-19 symptoms from 
facilities

➢Allow entry again only once the person has satisfied requirements

➢Notification protocol for those determined to have had close contact 
with the person with COVID-19 Symptoms
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Sample Notice of 
Possible COVID-19 
“Close Contact”:
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Blueprint for a Strong COVID-19 Response Plan – Enhanced 
Cleaning and Disinfecting of Facility; Rules of Conduct

➢Provisions of cleaning products and equipment to facility entrants

➢Enhanced cleaning policies; daily disinfection of all hard surfaces; 
frequently accessed areas

➢Mandatory rules of conduct and signage/advisories (e.g., maintaining 
6-foot distance)
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Blueprint for a Strong COVID-19 Response Plan - Actions when 
determined that a person with COVID-19 entered the facility

➢Notification of appropriate persons, including those the COV+ person 
has had contact with

➢Use Notification Form similar to the form used for exposure to symptoms 
notice

➢Deep cleaning of facility workspaces

➢Focus is areas COV+ person circulated and areas where this person may 
have “sprayed” 
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Blueprint for a Strong COVID-19 Response Plan – Customer-
facing steps

➢Publicly visible “kit” provided to contractors with notice to customers 
to show that an active program is in place.

➢Communication by contractors to customers that steps are being 
taken to protect them from infection.

➢Contactless delivery: Adapt technology to offer same to customers

➢ Develop a Statement of COVID-19 Preparedness for Your Company’s 
Web Page
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Families First and CARES Acts

* Information is very preliminary because just adopted legislation

* Focus this presentation re FFA & CARES is on claims workers may 
make

* Information re financial relief for your company is too preliminary 
and will be addressed in a follow up presentation

◦ Recommend consultation with your accountants immediately on 
topics such as SBA Loan; CARES Potential Loan Forgiveness for 
Companies that do not lay off employees; etc. 
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Families First Act
➢The Families First Act provides up to 80 hours of paid sick time to full-time 
employees and some portion of that to part-time employees based on a formula.

➢The Families First Act does NOT provide unemployment or sick leave benefits to 
contractors. It provides paid sick leave and expanded FMLA to employees only 
where the employer has fewer than 500 employees.

➢The Families First Act does require states to adopt regulations requiring 
notification of eligibility for unemployment benefits, and encourages states to waive 
the one-week waiting period for unemployment benefits.

➢Contractors can obtain unemployment benefits under the CARES act.
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CARES Act
Covers Independent contractors: For those who don’t qualify for regular unemployment, 
such as  ICs, CARES pays state average benefits + $600 per week. Federal government 
pays these benefits. Under investigation if Feds or State may seek reimbursement from 
companies.

An IC gets benefits if he self-certifies that he is otherwise available to work; actively 
seeking work but is unemployed, partially employed, or unable or unavailable to work for 
a number of reasons. Some particularly relevant reasons include:

➢They or a member of their household has been diagnosed with COVID-19;

➢The individual is providing care for a family member or a member of the individual’s 
household who has been diagnosed with COVID-19

➢A child or other person for which the individual has primary caregiving responsibilities 
is home due to, e.g., school closure

➢Unable to reach work because of quarantine

➢Advised to self-quarantine

➢Individual has to quit his or her job as a direct result of COVID-19

➢The individual’s workplace is closed as a direct result of COVID-19

32



CARES Act Cont’d
* Self-certification is a major concern. Given the widespread presence of Covid-19;  
restrictive social distancing guidelines; work at home orders; etc. virtually anyone is 
going to be able to self-certify. 

* Financial: 2019 average unemployment benefit in California was $330 weekly. 
Accordingly, CARES will provide $930 a week in unemployment assistance to ICs in 
CA. Adjusting for slightly lower weekly benefits in other states, the numbers will be 
similar nationwide. Federal $600 does not adjust based on locality. 

* Alert: Combined with moratoriums on evictions, there will be a strong 
disincentive for independent contractors to work; i.e.; $930 x 4 = ~$3720/month. 
Assuming unpaid rent of $1500, this is $5220 monthly tax free and the equivalent of 
$62,640 annually 
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CARES Act cont’d

* Unpleasant prospect of increasing compensation to ICs when company revenue is 
threatened 

* Financial Assistance to Companies?

➢SBA Loan Program

➢Loans to companies that do not lay off workers under CARES

➢Both programs exist, details are sketchy. Good idea to consult with company’s accountants

➢Marron Lawyers is researching this issue as well
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Questions ?
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